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THE  PRESIDENTS  PROPOSED  REORGANIZATION 
OF  THE  FEDERAL  COURTS 


Should  the  Congress  of  the  United  States  pass  the  proposed 
Act  for  the  reorganization  of  the  Federal  Courts?  No  one  can 
intelligently  answer  this  question  without  a  general  knowledge 
of  the  United  States  Government  itself,  its  organization,  struc¬ 
ture  and  purposes,  and  a  general  knowledge  also  of  the  Courts 
of  the  United  States  as  now  constituted.  We  will  examine 
these  briefly  in  their  order. 

The  Federal  Government  Preceding  the  Constitution 

The  American  colonies,  after  the  Revolution,  consisted  of 
thirteen  separate  independent  states.  Each  of  these  colonies  had 
its  own  constitution,  made  and  enforced  its  own  laws,  collected 
its  own  taxes,  etc.  It  soon  became  apparent  to  the  colonies  that 
some  form  of  union  was  necessary  or  they  would  probably  lose 
the  liberty  they  had  won.  They  finally  banded  together  in  a  con¬ 
federation.  The  powers  they  conferred  upon  the  confederated 
government  were  very  few.  Under  it  each  of  the  colonies  passed 
its  own  laws,  regulated  its  own  affairs,  and  collected  all  of  the 
taxes  which  could  be  levied.  They  gave  to  the  Federal  Govern¬ 
ment  only  a  general  supervision  relating  to  money,  foreign  af¬ 
fairs,  etc.  The  colonies  retained  so  much  of  the  governing 
power  that  the  confederation  was  practically  without  authority 
to  preserve  its  own  existence.  It  finally  became  apparent  that  a 
more  perfect  union  of  some  nature  must  of  necessity  be  formed. 

Constitutional  Convention 

As  a  result  of  this  condition,  a  constitutional  convention  met 
in  Philadelphia  in  1787  for  the  purpose  of  drafting  the  constitu¬ 
tion  for  a  new  general  government.  George  Washington  pre¬ 
sided  over  this  convention.  Benjamin  Franklin,  then  over  eighty 
years  of  age,  was  a  member  also  and  gave  freely  of  his  counsel, 
his  philosophy  and  his  wisdom.  During  the  first  four  or  five 
weeks,  practically  no  progress  was  made  toward  the  formation 
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of  a  new  government.  It  was  then  that  Benjamin  Franklin  made 
a  motion — 

“That  henceforth  prayers,  imploring  the  assistance  of 
Heaven  and  its  blessing  on  our  deliberations  be  held  in  this 
assembly  each  morning  before  we  proceed  to  business.” 

In  proposing  this  motion,  Mr.  Franklin,  among  other  things, 
said — 

“How  has  it  happened,  Sir,  that  we  have  not  hitherto  once 
thought  of  humbly  applying  to  the  Father  of  Lights  to 
illuminate  our  understandings  ?  *  *  *  I  have  lived,  Sir,  a 
long  time  ;  and  the  longer  I  live  the  more  convincing  proofs 
I  see  of  this  truth,  that  God  governs  in  the  affairs  of  men. 
And  if  a  sparrow  cannot  fall  to  the  ground  without  His 
notice,  is  it  probable  that  an  empire  can  arise  without  His 
aid  ?  We  have  been  assured,  Sir,  in  the  sacred  writings 
that  except  the  Lord  build  the  house  they  labor  in  vain 
that  build  it.  I  firmly  believe  this;  and  I  believe  also,  that 
without  His  concurring  aid  we  shall  succeed  in  this  political 
building  no  better  than  the  builders  of  Babel.  We  shall  be 
divided  in  our  little  partial  local  interests,  our  projects  will 
be  confounded  and  we  ourselves  shall  become  a  reproach 
and  a  by-word  down  to  future  ages.” 

The  Constitution  Hailed  With  Acclaim 

The  result  of  this  convention  was  the  constitution  of  the 
United  States.  It  was  immediately  hailed  by  the  world  as  a 
revelation  in  the  art  of  government.  Even  by  British  statesmen 
who  had  been  our  enemies,  it  was  characterized  as  the  greatest 
political  document  which  ever  proceeded  from  the  brain  of  man. 
It  has  been  adopted  as  the  model  for  every  Republican  govern¬ 
ment  on  the  western  hemisphere.  It  was  used  as  the  framework 
in  drafting  the  constitution  of  the  World  Court  and  the  League 
of  Nations.  Only  a  few  minor  changes  have  been  made  in  it  by 
the  people  during  the  150  years  it  has  been  in  force.  In  the 
language  of  Lincoln — 

“Our  fathers  brought  forth  a  new  nation  conceived  in 
liberty  and  dedicated  to  the  principle  that  all  men  are 
created  equal.” 
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Our  Federal  Government  Under  the  Constitution 

The  people  in  adopting  this  constitution,  created  a  general  or 
national  government  for  the  purpose  of  exercising  those  powers 
which  related  to  the  entire  country.  They  gave  to  this  general 
government,  called  the  United  States,  certain  powers.  They 
enumerated  these  powers  and  they  declared  in  the  constitution 
that  any  power  not  given  to  the  general  government  could  not  be 
exercised  by  the  general  government,  but  was  reserved  to  the 
states,  and  to  the  people.  The  United  States  Government,  under 
the  constitution,  was  to  have  three  separate  branches  or  depart¬ 
ments, — the  legislative,  which  was  to  make  the  laws  upon  those 
matters  where  the  power  was  given  to  the  general  government 
by  the  constitution;  the  judicial  department,  which  was  to  inter 
pret  the  laws,  judicially  settle  disputes  and,  in  the  language  of 
the  constitution,  “promote  justice  and  insure  domestic  tranquil 
lity” ;  and  the  executive  department  at  the  head  of  which  is  the 
President,  whose  duty  it  is  to  enforce  the  laws  and  to  preserve 
the  constitution.  Each  of  these  branches  or  departments  was 
given  its  own  special  peculiar  duties  by  the  constitution  itself. 
Each  was  to  be  a  check  upon  the  others.  Each  was  to  be  of  equal 
importance,  equal  in  dignity  and  service,  and  each  was  to  act 
within  the  limitations  of  the  constitution  itself,  and  in  accordance 
with  the  law.  These  provisions  made  a  government  of  law  and 
not  of  men.  Every  office,  every  officer  holding  power  under  the 
constitution,  was  required  to  submit  himself  to  the  law  and  con¬ 
form  to  it.  No  one  has  ever  more  clearly  stated  the  nature  of 
our  Federal  Government  and  its  relation  to  the  state  govern¬ 
ments  than  the  great  constitutional  lawyer  and  American,  Daniel 
Webster. 

Among  other  things,  in  speaking  upon  this  subject,  he  said — 

“The  general  government  and  the  state  governments  de¬ 
rive  their  authority  from  the  same  source.  Neither  can,  in 
relation  to  the  other,  be  called  primary,  though  one  is 
definite  and  restricted  and  the  other  general  and  residuary. 
The  National  Government  possesses  those  powers  which 
it  can  be  shown  the  people  have  conferred  on  it,  and  no 


more.  All  the  rest  belongs  to  the  state  governments,  or 
to  the  people  themselves.” 

He  also  said — 

"I  hold  it  to  be  a  popular  government,  erected  by  the 
people ;  those  who  administer  it,  responsible  to  the  people ; 
and  itself  capable  of  being  amended  and  modified,  just  as 
the  people  may  choose  it  should  be.  It  is  as  popular,  just 
as  truly  emanating  from  the  people,  as  the  state  govern¬ 
ments.  It  is  created  for  one  purpose  ;  the  state  govern¬ 
ments  for  another.  It  has  its  own  powers;  they  have 
theirs.” 

He  also  said — - 

‘‘The  people,  then,  sir,  erected  this  government.  They 
gave  it  a  constitution,  and  in  that  constitution  they  have 
enumerated  the  powers  which  they  bestow  on  it.  They 
have  made  it  a  limited  government.  They  have  defined  its 
authority.  They  have  restrained  it  to  the  exercise  of  such 
powers  as  are  granted  ;  and  all  others,  they  declare,  are 
reserved  to  the  States,  or  the  people.  But,  sir,  they  have 
not  stopped  here.  If  they  had,  they  would  have  accom¬ 
plished  but  half  their  work.  No  definition  can  be  so  clear 
as  to  avoid  the  possibility  of  doubt ;  no  limitation  so  pre¬ 
cise,  as  to  exclude  all  uncertainty.  Who,  then,  shall  con¬ 
strue  this  grant  of  the  people?  Who  shall  interpret  their 
will,  where  it  may  be  supposed  they  have  left  it  doubtful? 
With  whom  do  they  repose  this  ultimate  right  of  deciding 
on  the  powers  of  the  government?  Sir,  they  have  settled 
all  this  in  the  fullest  manner.  They  have  left  it  with  the 
government  itself,  in  its  appropriate  branches. 

‘‘But,  sir,  the  people  have  wisely  provided,  in  the  Constitu¬ 
tion  itself,  a  proper,  suitable  mode  and  tribunal  for  settling 
questions  of  constitutional  law.  There  are  in  the  Consti- 
tion  grants  of  powers  to  Congress,  and  restrictions  on 
these  powers.  There  are  also  prohibitions  on  the  States. 
Some  authority  must,  therefore,  necessarily  exist,  having 
the  ultimate  jurisdiction  to  fix  and  ascertain  the  interpre¬ 
tation  of  these  grants,  restrictions  and  prohibitions.  The 
Constitution  has  itself  pointed  out,  ordained,  and  estab¬ 
lished  that  authority.  How  has  it  accomplished  this  great 
and  essential  end?  By  declaring,  sir,  that  ‘THE  CONSTI- 
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TUTION  AND  THE  LAWS  OF  THE  UNITED  STATES 
MADE  IN  PURSUANCE  THEREOF,  SHALL  BE  THE 
SUPREME  LAW  OF  THE  LAND,  ANYTHING  IN  THE 
CONSTITUTION  OR  LAWS  OF  ANY  STATE  TO  THE 
CONTRARY  NOTWITHSTANDING’. 

“This,  sir,  was  the  first  great  step.  By  this  the  supremacy 
of  the  Constitution  and  the  laws  of  the  United  States  is  de¬ 
clared.  The  people  so  will  it.  No  State  law  is  to  be  valid 
which  comes  in  conflict  with  the  Constitution,  or  any  law 
of  the  United  States  passed  in  pursuance  of  it.  But  who 
shall  decide  this  question  of  interference?  To  whom  lies 
the  last  appeal  ?  This,  sir,  the  Constitution  itself  decides 
also,  by  declaring,  ‘THAT  THE  JUDICIAL  POWER 
SHALL  EXTEND  TO  ALL  CASES  ARISING  UNDER 
THE  CONSTITUTION  AND  LAWS  OF  THE  UNITED 
STATES.’  These  two  provisions  cover  the  whole  ground. 
They  are,  in  truth,  the  keystone  of  the  arch!  With  these 
it  is  a  government,  without  them  a  confederation.” 

The  Constitution  also  provided  that  the  President,  before 
entering  upon  the  execution  of  his  office,  was  required  to  take 
the  following  oath  or  affirmation : 

“I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully 
execute  the  Office  of  President  of  the  United  States, 
and  will  to  the  best  of  my  ability,  preserve,  protect  and 
defend  the  Constitution  of  the  United  States.” 

It  is  a  significant  fact  that  the  president  alone  of  all  the  offi¬ 
cers  who  exercise  authority  under  the  Federal  Government,  is 
required  to  take  an  oath  of  this  character.  Under  this  oath  he  is 
laced  and  tethered  insofar  as  an  oath  can  bind  a  human  being  for 
the  purpose  of  guaranteeing  his  loyalty  to  the  Constitution  and 
the  law  of  the  country. 

The  Judicial  System  of  the  United  States  Government 

Just  a  few  words  bearing  upon  the  Judicial  system  of  the 
Lmited  States.  Generally  speaking,  there  are  three  courts  in  the 
United  States  Judicial  system  primarily  involved  in  this  Act. 
These  are  the  District  Court,  the  Circuit  Court  of  Appeals,  and 
the  Supreme  Court.  The  District  Court  has  original  jurisdiction 
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in  the  trial  of  both  civil  and  criminal  cases.  It  is  the  Court 
which  in  the  first  instance  tries  civil  suits,  both  legal  and  equit¬ 
able,  and  in  which  criminal  prosecutions  are  instituted.  A  large 
portion  of  its  time  is  spent  in  the  trial  of  jury  cases.  The 
Court  corresponds  to  the  Common  Pleas  Court  in  Ohio. 

The  Circuit  Court  of  Appeals  is  a  reviewing  Court  consist¬ 
ing  generally  of  three  judges  only.  It  does  not  try  jury  cases, 
but  its  jurisdiction  is  largely  appellate,  and  involves  primarily 
the  review  of  judgments  rendered  by  the  various  District  Courts 
in  its  circuit. 

The  Supreme  Court  of  the  United  States  consists  of  eight 
associate  justices  and  one  chief  justice.  Its  jurisdiction  consists 
largely  in  reviewing  the  judgments  of  the  various  District  Courts 
and  Circuit  Courts  of  Appeals  of  the  United  States,  and  review¬ 
ing  also  the  judgments  in  certain  cases  of  the  Supreme  Courts  of 
the  different  states.  Under  the  Constitution,  it  is  the  supreme, 
final  arbiter. 


New  Deal  Emergency  Legislation 

With  these  facts  in  mind,  let  us  pursue  a  little  further  the 
history  which  has  given  rise  to  the  proposed  Bill.  During  Presi¬ 
dent  Roosevelt’s  first  term,  an  Act  was  passed  by  Congress 
authorizing  the  creation  of  the  Codes — the  NRA  and  so-called 
AAA.  The  AAA  was  passed  for  the  purpose  of  regulating  agri¬ 
culture.  The  NRA  was  enacted  to  regulate  industry,  fix  wages, 
hours  of  employment,  etc.  These  Acts,  with  others,  have  been 
designated  as  the  so-called  New  Deal.  They  were  enacted  as 
emergency  laws.  It  was  said,  at  the  beginning,  that  they  would 
be  continued  only  during  the  emergency.  It  is  now  said  they  are 
intended  to  be  perpetual.  Their  validity  was  questioned  in  many 
instances  upon  the  ground  that  Congress  did  not  have  authority 
to  enact  them.  Finally  the  Supreme  Court  of  the  United  States 
was  called  upon  to  decide  the  question  of  their  constitutionality. 
The  case  involving  the  validity  of  the  NRA  arose  from  the 
following  facts  : 
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Supreme  Court  Holds  NRA  Is  Unconstitutional 

The  Schechter  Poultry  Corporation  was  engaged  in  the 
State  of  New  York  in  the  business  of  buying,  dressing  and  sell¬ 
ing  poultry.  Under  the  NRA,  regulations  were  made  defining  a 
day’s  work  in  hours,  and  how  much  should  be  paid  for  labor,  etc. 
It  provided  that  one  engaged  in  dressing  chickens  should  be 
paid  at  least  50  cents  an  hour.  It  required  that  chickens  kill 
ed  from  a  coop  were  to  be  placed  in  one  container  and  that  they 
should  be  sold  from  that  container  as  a  unit ;  that  it  was  un¬ 
lawful  to  pick  out  one  or  several  chickens  from  this  container 
and  sell  them  to  a  particular  customer,  etc.  The  government 
claimed  that  the  Schechter  Company  failed  to  comply  with  these 
laws.  The  Schechter  Co.  was  arrested.  That  case  was  carried 
to  the  Supreme  Court.  The  Supreme  Court  was  called  upon  to 
decide  whether  or  not  Congress  under  the  authority  delegated 
to  it  by  the  Constitution,  had  the  power  to  pass  this  law.  In 
other  words,  whether  the  Act  came  within  the  delegated  powers 
granted  by  the  people  to  the  Federal  Government.  The  Supreme 
Court  held  that  Congress  had  not  been  authorized  by  the  Con¬ 
stitution  to  regulate  or  legislate  upon  this  matter.  All  nine  of 
the  justices  of  the  Supreme  Court  concurred  in  this  decision. 
The  opinion  was  written  by  Chief  Justice  Hughes  and  it  may  be 
found  in  the  295th  United  States  Reports,  p.  495.  This  case  was 
decided  May  2.  1935. 

It  will  be  seen  at  a  glance  that  the  question  involved  in  this 
case  was  this :  DOES  THE  CONSTITUTION  CONFER  UPON 
THE  CONGRESS  THE  RTGHT  TO  LEGISLATE  UPON  THE 
SURTECT  MATTER  INVOLVED?  The  same  question  was 
raised  and  decided  in  the  other  cases  involving  the  validity  of 
New  Deal  legislation. 

The  Real  Issues  Involved 

The  question,  of  course,  was  not  whether  the  Constitution 
should  give  to  the  Federal  Government  the  right  to  legislate 
upon  these  subjects.  The  judges  who  decided  this  case  might 
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personally  be  of  the  opinion  that  the  Constitution  should  have 
conferred  such  power  and  that  it  would  result  to  the  general 
welfare  of  the  people  of  the  United  States,  if  such  power  were 
conferred.  But  the  Justices  could  not  permit  their  desires  or 
their  own  opinions  to  influence  their  decision  in  a  case  of  this 
character.  The  question  was  simply  this:  DID  THE  CONSTI¬ 
TUTION  AS  IT  IS  NOW  WRITTEN,  CONFER  THE  RIGHT 
UPON  CONGRESS  TO  PASS  THIS  ACT?  These  judges  upon 
their  oaths  were  required  to  answer  this  question.  They  had  to 
answer  it  directly.  They  could  not  wabble  and  they  could  not 
straddle.  They  had  to  answer  either  “yes”  or  “no”.  Their 
answer  was  “no”. 

These  decisions  of  the  Supreme  Court  were  either  right  or 
they  were  wrong.  If  they  were  right,  then  it  is  admitted  on  all 
sides  that  they  should  be  observed,  complied  with  and  not  re¬ 
sisted.  Upon  the  other  hand,  if  they  were  wrong,  two  remedies 
were  available  to  those  who  believed  so,  and  they  were  these  : 
First,  they  could  request  the  Court  in  subsequent  cases  to  recon¬ 
sider  the  decision  and,  second,  they  could  go  to  the  people  re¬ 
questing  a  constitutional  amendment  so  extending  the  authority 
granted  to  Congress  that  the  Acts  would  thereafter  become  con¬ 
stitutional. 

Supremacy  of  the  Decisions  by  Supreme  Court 

W  hether  the  decisions,  however,  were  right  or  wrong,  thev 
were  the  decisions  of  the  tribunal  created  by  the  Constitution  for 
the  settlement  of  such  disputes,  and  while  they  stand  it  is  the 
duty  of  all  Americans  to  accept  them  and  conform  to  them. 
Those  decisions  while  they  stand  under  the  Constitution,  become 
and  are  the  supreme  law  of  the  land  and  it  became  the  duty  of  all 
our  people,  including  our  President,  under  the  Constitution  to 
obey  them  and  enforce  them. 

It  is  claimed  by  some  that  other  presidents  have  also  been 
involved  in  controversies  with  the  Supreme  Court.  This  is  prob¬ 
ably  injected  for  the  purpose  of  leading  people  to  believe  that  the 
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Supreme  Court  not  only  now  is,  but  always  has  been,  quarrel¬ 
some,  arrogant,  and  opposed  to  reforms  and  progressive  legisla¬ 
tion.  Among  others,  Lincoln  is  referred  to  as  an  authority  for 
the  attitude  now  being  taken  by  the  Administration.  An  ex¬ 
amination  of  Lincoln’s  writings  proves  that  the  claim  is  false. 
The  situation  referred  to  is  the  Dred  Scott  decision  which  was 
decided  in  the  Supreme  Court.  Mr.  Lincoln  in  his  debate  with 
Judge  Douglas  stated  his  position  as  follows: 

“We  believe  as  much  as  Judge  Douglas  (perhaps  more)  in 
obedience  to,  and  respect  for,  the  judicial  department  of 
government.  We  think  its  decisions  on  constitutional 
questions,  when  fully  settled,  should  control  not  only  the 
particular  cases  decided,  but  the  general  policy  of  the 
country,  subject  to  be  disturbed  only  by  amendments  to 
the  Constitution  as  provided  in  that  instrument  itself. 
More  than  this  would  be  revolution.  But  we  think  the 
Dred  Scott  decision  is  erroneous.  We  know  the  court  that 
made  it  has  often  overruled  its  own  decisions,  and  we  shall 
do  what  we'  can  to  have  it  overrule  this.  We  offer  no 
resistance  to  it.” 

It  appears,  therefore,  that  Mr.  Lincoln,  had  he  been  con¬ 
fronted  with  the  decision  involving  the  NRA  and  the  AAA,  would 
have  said — 

“We  think  its  decisions  on  constitutional  questions  when 
fully  settled,  should  control  not  only  the  particular  cases 
decided,  but  the  general  policy  of  the  country,  subject  to 
be  disturbed  only  by  amendments  to  the  constitution  as 
provided  in  that  instrument  itself.  More  than  this  would 
be  revolution.” 

Is  it  not  apparent,  therefore,  that  the  present  Administration 
is  doing  exactly  what  Lincoln  called  “Revolution”?  How  can  it 
be  claimed  by  any  intelligent  person  that  Lincoln’s  position  is  an 
authority  for  that  now  taken?  If  Lincoln’s  attitude  had  been 
followed,  the  Administration  would  have  attempted  to  show  the 
Court  that  its  decision  was  wrong.  No  effort  of  this  kind  has 
ever  been  made.  No  serious  claim  is  made  even  now  that  these 
decisions  were  erroneous.  According  to  Lincoln,  if  the  Court 
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could  not  be  induced  to  change  its  decision,  the  people  should  be 
requested  to  amend  the  Constitution  so  as  to  authorize  such 
legislation.  Of  course,  no  effort  of  this  kind  has  ever  been  made 
either,  and  the  matter  was  permitted  to  drift  during  the  Presi¬ 
dent’s  first  term.  During  his  campaign  for  re-election,  no  claim 
•was  made  that  the  decisions  were  wrong  or  that  the  Constitution 
should  be  amended  or  that  it  was  the  intention  of  the  Administra¬ 
tion,  if  returned  to  power,  to  re-enact  these  laws  which  had  been 
declared  unconstitutional.  The  President  during  the  campaign 
was  requested  to  state  his  position  upon  these  matters  but  de¬ 
clined  to  do  so.  Under  these  circumstances,  did  not  the  people 
have  the  right  to  assume  that  the  President  intended  to  abide  by 
these  decisions?  Surely  they  had  no  right  to  anticipate  that  the 
President,  immediately  upon  entering  his  second  term,  would 
attempt  to  circumvent  these  decisions  by  placing  additional 
judges  upon  the  Supreme  Court  who  would  hold  to  the  con¬ 
trary.  Yet.  it  is  now  claimed  that  he  has  a  mandate  from  the 
people  to  do  this  very  thing. 

President  Roosevelt  Submits  Bill  For  Reorganization 
of  Federal  Courts 

Within  a  few  weeks  after  entering  upon  his  second  term,  the 
President  submitted  to  Congress  the  Bill  under  discussion.  He 
insists  it  should  be  enacted  forthwith.  He  wants  no  delay.  His 
reasons  for  enacting  the  Bill,  briefly  stated,  are  these :  That  dui- 
ing  his  first  Administration  the  AAA,  the  NRA,  and  other  acts 
were  passed  for  the  purpose  of  inaugurating  certain  reforms; 
that  the  “Supreme  Court  assumed  the  power  to  veto  and  did  veto 
that  program”  ;  that  it  would  be  useless  to  re-enact  such  legisla¬ 
tion  with  the  Supreme  Court  as  now  constituted,  because  that 
Court  would  again  declare  it  unconstitutional ;  that  it  would 
consume  too  much  time  to  amend  the  Constitution,  and  that  it  is 
therefore  necessary  to  enact  this  Bill  immediately. 

In  presenting  this  Bill  to  Congress,  the  President  used  this 
language — ■ 
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“In  the  Federal  Courts  there  are  in  all  237  life  tenure,  per¬ 
manent  judgeships.  Twenty-five  of  them  are  now  held  by 
judges  over  seventy  years  of  age.  ****’’ 

“Life  tenure  of  judges  assured  by  the  Constitution  was  de¬ 
signed  to  place  the  Courts  beyond  temptation.  *  *  *  *  ” 

The  President  is  mistaken.  There  are  not  237  life  tenure 
permanent  judgeships.  There  are  none.  These  judges  hold 
office  only  during  “good  behavior.”  The  Constitution  provides — 

“The  judges,  both  of  the  Supreme  Court  and  inferior 
Courts,  shall  hold  their  offices  during  good  behavior.” 

The  Proposed  Bill 

This  brings  us  to  an  examination  of  the  Act,  the  more  im¬ 
portant  parts  of  which  are  as  follows : 

“BE  IT  ENACTED  BY  THE  SENATE  AND  HOUSE  OF 
REPRESENTATIVES  OF  THE  UNITED  STATES  OF 
AMERICA  IN  CONGRESS  ASSEMBLED,  That, 

(a)  When  any  judge  of  a  court  of  the  United  States,  ap¬ 
pointed  to  hold  his  office  during  good  behavior,  has  here¬ 
tofore  or  hereafter  attained  the  age  of  seventy  years  and 
has  held  a  commission  or  commissions  as  judge  of  any 
such  court  or  courts  at  least  ten  years,  continuously  or 
otherwise,  and  within  six  months  thereafter  has  neither 
resigned  nor  retired,  the  President,  for  each  such  judge 
who  has  not  so  resigned  or  retired,  shall  nominate,  and  by 
and  with  the  advice  and  consent  of  the  Senate,  shall  ap¬ 
point  one  additional  judge  to  the  court  to  which  the  former 
is  commissioned,  PROVIDED,  that  no  additional  judge 
shall  be  appointed  hereunder  if  the  judge  who  is  of  retire¬ 
ment  age  dies,  resigns,  or  retires,  prior  to  the  nomination 
of  such  additional  judge. 

(b)  The  number  of  judges  of  any  court  shall  be  perman¬ 
ently  increased  by  the  number  appointed  thereto  under 
the  provisions  of  subsection  (a)  of  this  section.  No  more 
than  fifty  judges  shall  be  appointed  thereunder,  nor  shall 
any  judge  be  so  appointed  if  such  appointment  would  re¬ 
sult  in  (1)  more  than  fifteen  members  of  the  Supreme 
Court  of  the  United  States,  (2)  more  than  two  additional 
members  so  appointed  to  a  circuit  court  of  appeals,  the 
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Court  of  Claims,  the  United  States  Court  of  Customs  and 
Patent  Appeals,  or  the  Customs  Court,  or  (3)  more  than 
twice  the  number  of  judges  now  authorized  to  be  appoint¬ 
ed  for  any  district  or,  in  the  case  of  judges  appointed  for 
more  than  one  district,  for  any  such  group  of  districts.” 

In  Sec.  2  may  be  found  the  following  provisions: 

“Any  circuit  judge  hereafter  appointed  may  be  designated 
and  assigned  from  time  to  time  by  the  Chief  Justice  of 
the  United  States  for  service  in  the  circuit  court  of  appeals 
for  any  circuit.  Any  district  judge  hereafter  appointed 
may  be  designated  and  assigned  from  time  to  time  by  the 
Chief  Justice  of  the  United  States  for  service  in  any  dis¬ 
trict  court,  or  subject  to  the  authority  of  the  Chief  Jus¬ 
tice,  by  the  senior  circuit  judge  of  his  circuit  for  service 
in  any  district  court  within  the  circuit.  A  district  judge 
designated  and  assigned  to  another  district  hereunder  may 
hold  court  separately  and  at  the  same  time  as  the  district 
judge  in  such  district.” 

Bill  Makes  Political  Machine  Out  of  Federal  Judiciary 

The  facts  upon  which  this  Bill  would  operate  in  the  Supreme 
Court  are  these:  There  are  now  six  justices  in  the  Supreme 
Court  over  seventy  years  of  age,  five  of  whom  have  held  office 
for  ten  years  or  more  continuously.  The  Chief  Justice,  Judge 
Hughes,  was  a  member  of  the  court  from  1910  to  1916,  and  was 
reappointed  as  Chief  Justice  in  1930.  Manifestly  he  could  not 
have  been  retired  under  the  pressure  of  this  act  unless  the  words, 
“or  otherwise”  were  inserted  in  the  clause,  “and  has  held  a  com¬ 
mission  or  commissions  as  judge  of  any  such  court  or  courts  at 
least  ten  years,  continuously  or  otherwise.”  With  the  words,  “or 
otherwise,”  in  the  Act,  they  include  the  Chief  Justice.  Without 
these  words  they  do  not  include  him.  It  is  evident,  therefore, 
that  the  Act  in  this  respect  was  especially  drawn  to  include  him. 
The  Act  is  not  directed  toward  a  justice  who  is  over  seventy 
years  of  age,  as  such,  but  is  directed  to  one  who  is  over  seventy 
years  of  age,  “and  has  held  a  commission  or  judgeship  as  judge 
of  any  such  court  or  courts  at  least  ten  years.”  This  provision 
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was  inserted  for  the  purpose  of  permitting  judges  recently  ap¬ 
pointed  to  the  various  courts  to  remain  in  office.  The  President, 
having  during  his  last  term,  appointed  certain  judges  nearing 
seventy  years  of  age,  does  not  want  those  judges  removed,  and 
this  Act  would  permit  them  to  remain  until  they  had  completed 
the  ten  year  period.  This  provision  also  indicates  the  political 
character  of  the  Act,  and  the  purpose  which  is  behind  it. 

There  is  another  provision  strongly  evidencing  the  same 
scheme.  According  to  the  President,  himself,  there  are  now  about 
twenty-five  judges  on  Federal  Courts  who  are  over  seventy  years 
of  age.  This  Act  would  authorize  appointments  for  all  of  these 
who  had  served  ten  years.  During  the  next  four  years,  out  of 
the  2 37  Federal  judges,  many  more  judges  will  come  within  the 
provisions  of  this  Act.  At  the  end  of  the  next  four  year  term, 
therefore,  the  President  would  have  doubtless  appointed  at  least 
forty  and  perhaps  fifty  new  judges  under  it.  Section  (b)  of  the 
Act  contains  this  provision: 

“No  more  than  50  judges  shall  be  appointed  thereunder.” 
That  means,  after  fifty  judges  have  been  appointed  under  this 
Act,  no  further  appointments  can  be  made.  In  other  words,  the 
Act  is  so  drafted  that  President  Roosevelt  can  make  these  ap¬ 
pointments,  and  succeeding  presidents  could  not  exercise  this 
power,  at  least  after  a  total  of  fifty  have  been  appointed.  If 
the  removal  of  judges  over  seventy  years  of  age  is  a  good  doc¬ 
trine,  why  should  succeeding  presidents  not  be  given  the  power 
to  replace  them  also?  This  provision,  shrewdly  hidden  in  the 
Act,  reveals  its  vicious  political  character.  It  is  apparent  that 
it  is  the  intention  of  the  Administration  to  remove,  if  possible, 
Judge  Hughes  from  the  Supreme  Court.  When  that  happens, 
of  course,  the  President,  under  the  Constitution,  appoints  his 
successor.  When  that  happens,  under  this  Act,  the  Chief  Justice 
lias  the  right  to  send  “any  circuit  judge  hereafter  appointed” 
to  any  other  circuit  for  the  purpose  of  trying  cases,  and  “any 
district  judge  hereafter  appointed”  to  any  other  district  for  the 

15 


purpose  of  trying  particular  cases.  The  Act  also  provides  that 
a  district  judge  designated  and  assigned  to  another  district  here¬ 
under,  may  hold  court  separately  and  at  the  same  time  as  the 
district  judge  in  such  district. 

When  this  Act  becomes  operative  the  Chief  Justice,  if  a  case- 
should  arise  in  any  district  or  circuit  court  involving  questions 
important  to  the  government,  could  send  any  of  these  newly  ap¬ 
pointed  judges  whom  he  might  desire  to  try  this  case.  It  should 
be  observed  also  that  the  Chief  Justice  would  have  authority 
under  the  Act  to  send  only  those  district  and  circuit  judges  over 
the  country  in  this  manner  who  had  been  appointed  after  the 
passage  of  the  Act.  Otherwise  stated,  these  newly  appointed 
judges  are  placed  upon  a  different  basis  than  those  already  in 
office.  Here  again,  the  hidden  scheme  of  the  Administration 
becomes  manifest.  This  would,  of  course,  make  a  very  con¬ 
venient  judicial  system  for  any  Administration  desiring  to  en¬ 
act  and  enforce  unconstitutional  laws,  or  grasp  unconstitutional 
powers.  It  would  be  a  perfect  system  for  an  Administration 
that  believes  when  Congress  enacts  a  law  the  Supreme  Court  is 
without  authority  to  set  that  law  aside.  Such  a  system,  however, 
would  be  a  monstrosity  in  the  history  of  our  courts  and  juris¬ 
prudence.  Such  a  judicial  system,  we  submit,  would  be  a  dis¬ 
grace  to  any  civilized  nation. 

What  Kind  of  Judges  Would  Be  Appointed? 

If  the  President  should  appoint  new  men  to  the  Supreme 
Court  under  this  Act,  is  it  not  reasonable  to  assume,  under  the 
facts  as  he  states  them  himself,  that  he  would  appoint  men  who 
are  known  to  be  favorable  to  his  construction  of  the  constitution  ? 
Men  who  are  opposed  to  the  opinions  of  the  present  judges?  Can 
it  be  assumed  that  he  would  appoint  men  who  would  disagree 
with  him  or  about  whose  opinions  he  was  ignorant  or  in  doubt  ? 
By  following  such  a  course  it  is  apparent  that  he  could  accomp¬ 
lish  nothing  by  the  proposed  change.  Indeed,  no  honorable 
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judge  could  accept  an  appointment  upon  the  Supreme  Court 
under  these  circumstances,  knowing  the  purposes  for  which 
he  was  being  appointed,  if  he  held  opinions  contrary  to  those 
held  by  the  Administration  upon  these  questions.  In  the  face 
of  all  this,  it  is  contended  that  there  is  no  danger  that  incom¬ 
petent  men  would  be  appointed  to  the  Supreme  Court,  or  men 
who  would  not  decide  cases  in  accordance  with  the  legal 
principles  involved.  What  confidence  would  the  public  have  in 
the  judgments  rendered  by  the  judges  appointed  under  this  Act? 
Everyone  would  know  in  advance  what  the  decision  would  be. 
Honest  people,  under  these  circumstances,  would  regard  the 
court’s  decision  and  opinion  with  contempt  and  scorn.  Such  a 
decision  would  be  simply  an  echo  of  the  President’s  voice.  No¬ 
thing  would  be  more  likely  to  undermine  the  respect  of  the  public 
in  our  judicial  system.  It  would  poison  the  springs  of  power 
and  the  sources  of  justice.  If  history  teaches  anything,  it  is 
that  when  the  respect  in  the  courts  has  been  lost  and  people 
laugh  at  their  decisions,  justice  and  liberty  die  together. 

The  Attorney  General’s  Attack 

Within  the  last  few  days  the  attorney  general’s  office  has 
joined  the  attack.  That  office  enlightens  us  with  the  information 
that  there  is  a  division  and  want  of  agreement  among  the  mem¬ 
bers  of  the  Supreme  Court,  and  that  its  usefulness  and  efficiency 
has  been  thereby  impaired.  Personally  I  do  not  believe  this. 
Assuming,  however,  that  it  is  true,  in  all  fairness  who  is  re¬ 
sponsible  for  this  dissension  and  resulting  inefficiency?  It  did 
not  exist  before.  According  to  the  attorney  general’s  office,  the 
Court  was  functioning  efficiently  a  few  months  ago.  Not  until 
this  unseemly  controversy  was  precipitated  by  the  Administra¬ 
tion.  backed  by  the  attorney  general’s  office,  has  this  court 
become  inefficient.  Who,  then,  caused  this  condition?  In  ad¬ 
dition  to  this,  if  there  is  inefficiency  now  what  will  happen  when 
six  new  judges  are  added  to  this  court — judges  who,  in  the  lan¬ 
guage  of  the  President,  will  not  assume  the  power  of  vetoing 
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such  reforms  as  the  AAA  and  the  NRA — judges  who  are  of  a 
different  political  philosophy  and  who  understand  their  judi¬ 
cial  duties  in  a  different  light  from  those  now  on  the  Bench? 
Does  the  attorney  general’s  office  believe  that  these  six  new 
judges  added  to  the  nine  already  on  the  Bench,  will  restore  the 
feeling  of  fellowship  and  harmony  that  is  necessary  in  order 
to  have  an  efficient  court  ?  Of  course,  the  attorney  general’s  of¬ 
fice  knows  that  an  attack  of  this  kind  will  not  be  answered  by  the 
Supreme  Court.  It  is  contrary  to  its  traditions  for  the  Court 
to  refute  such  charges.  It  is  accustomed  to  criticism.  That 
great  tribunal  is  willing  to  let  posterity  judge  as  to  the  purity 
of  its  motives  and  the  correctness  of  its  decisions.  We  are  told 
that  a  gentleman  was  once  pelted  with  mud  balls  by  a  dirty 
urchin  standing  in  a  mud  hole  in  the  street.  The  gentleman  said 
to  the  boy,  “If  you  do  that  again  I  will  throw  mud  at  you.”  To 
this  the  culprit  replied,  “I  don’t  care  if  you  do.  You  can’t  hurt 
me  any.  I’m  all  covered  with  mud  now.” 

Other  Potential  Evils  of  the  Plan 

This  Act  alone  carries  sufficient  political  power  to  corrupt  a 
nation.  This  poison  is  already  seeping  through  our  people.  The 
Act  would  give  to  the  President  and  the  Senate,  the  power  to 
appoint  immediately  about  twenty-five  Federal  judges,  six  of 
whom  would  be  appointments  to  the  Supreme  Court.  All  these 
positions  are  of  the  highest  character.  All  carry  great  prestige, 
patronage  and  power.  There  are  about  237  Federal  judges  in 
the  United  States.  During  Mr.  Roosevelt’s  next  four  years  in 
office,  probably  twenty-five  more  of  these  new  judges  would  be 
appointed.  What  is  the  effect  of  conferring  such  tremendous 
power  upon  the  President  ?  What,  also,  might  be  the  conse¬ 
quences  in  the  event  that  the  President  should  die  or  become 
disqualified  so  that  all  of  this  power  would  fall  into  the  hands 
of  his  successor? 

Let  us  see  what  has  already  happened  as  a  result  of  this 
proposal.  As  soon  as  the  President  submitted  the  Bill  to 
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Congress,  a  few  of  the  senators,  for  instance,  immediately  op¬ 
posed  the  Bill,  boldly  and  vigorously.  Among  these,  may  it  be 
said  to  his  everlasting  credit,  is  Vic  Donahey,  one  of  the 
senators  from  Ohio.  Michael  J.  Kirwan,  our  representative  to 
Congress,  bravely  took  the  same  position.  It  did  not  take  either 
of  these  men  very  long  to  make  up  their  minds.  Neither  of  them 
had  anything  to  gain  by  opposing  it,  except  honor.  Both  of  them 
opposed  it  at  the  risk  of  losing  favor  with  the  administration — 
losing  patronage  and  power.  On  the  other  hand  about  an  equal 
number  in  the  Senate  being  in  step  with  the  Administration,  im¬ 
mediately  sprang  to  its  rescue.  Today  we  are  told  that  about 
thirty-two  senators  oppose  it,  an  equal  number  are  in  its  favor, 
and  about  the  same  number  are  undecided.  It  is  difficult  to  be¬ 
lieve  that  these  senators  have  not  been  able  to  form  a  judgment 
upon  this  matter  during  all  these  weeks.  It  is  possible  that  some 
of  them  are  awaiting  the  sentiment  of  their  constituents.  It  is 
more  probable,  however,  that  most  of  them  are  waiting  to  see 
what  a  vote  in  favor  of  the  Bill  might  accomplish  for  their  per¬ 
sonal  preferment.  By  this  it  is  not  meant  that  these  senators 
would  sell  their  votes  for  gold.  But  it  is  meant,  however,  that 
the  love  of  power  which  might  result  from  a  vote  in  favor  of  this 
Act,  could  very  well  warp  the  judgment  and  influence  the  opinion 
of  any  man.  Considerations  of  this  kind  altogether  too  fre¬ 
quently  decide  political  questions.  The  senator  himself  might  be 
influenced  by  such  considerations  unconsciously.  The  love  of 
praise,  prestige  and  power  bribe  thousands  of  men  where  gold 
bribes  one.  These  forces  for  evil  are  now  at  work  in  support  of 
this  Bill.  This  is  politics  in  its  foulest  form.  The  same  cor¬ 
rupting  influence  can  be  observed  throughout  the  country.  Am¬ 
bitious  men,  little  judges  and  lawyers  are  trying  to  figure  out 
what  effect  their  position  might  have  in  the  matter,  and  how  they 
might  be  personally  advanced  by  supporting  the  Bill.  These  men 
are  practical  politicians.  There  is  this  slight  difference  between 
a  statesman  and  a  politician — a  politician  is  busily  engaged  to  the 
end  that  he  may  receive  something  from  the  public,  a  statesman 
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devotes  his  time  and  energies  to  the  end  of  giving  something  to 
the  public. 

It  might  be  very  properly  asked  also,  what  caliber  of  judges 
would  be  appointed  to  the  Supreme  Court  ?  Our  President  when 
assuming  his  duties  for  the  first  term,  surrounded  himself  with  a 
cabinet.  Under  the  constitution  he  had  power  to  choose  his  own 
advisers  and  surround  himself  with  men  of  judgment,  experience 
and  of  known  reputation.  What  kind  of  men  did  he  appoint  for 
his  cabinet  ?  The  public  doubtless  remembers  its  surprise  when 
the  list  was  announced.  Most  of  them  were  entirely  unknown 
to  the  country.  Some,  after  a  short  trial,  who  were  unable  to 
agree  with  the  policies  advanced,  were  dismissed  or  retired.  To 
an  outsider,  it  seemed  that  the  plan  was  to  select  and  retain  men 
only  who  would  conform  meekly  to  the  theory  and  the  philosophy 
of  the  chief  executive.  Those  who  were  of  contrary  opinion 
seemed  to  have  been  unwelcome.  Apparently  no  discussion  was 
wanted  or  needed  upon  any  subject.  The  results  accomplished 
indicate  the  same  conclusion.  Much  of  the  legislation  that  was 
passed  was  ill-considered,  carelessly  drafted,  haphazard,  slipshod 
and  highly  fantastic  in  its  nature.  It  is  not  surprising  that  the 
mortality  of  such  legislation  has  been  unusually  heavy. 

The  President’s  Claim  as  to  Powers  of  Congress  Under 
“General  Welfare”  Clause  and  Theory  of  “National  Problems” 

In  support  of  this  Bill  the  President  says  that  the  Congress 
has  the  power  to  enact  all  laws  involving  “national  problems’"' 
and  the  “general  welfare”  of  the  people  of  the  United  States,  and 
that  the  Supreme  Court  should  not  “undertake  to  override  the 
judgment  of  Congress  on  legislative  policies.”  This  position  is 
indefensible.  It  is  not  the  doctrine  of  those  who  drafted  our 
Constitution.  It  is  not  the  doctrine  of  Washinton  or  Lincoln  or 
Cleveland  or  Wilson.  It  has  no  support  in  the  Constitution  and 
is  contrary  to  the  purposes  for  which  the  Federal  Government 
was  created.  It  might  work  in  monarchies.  Under  our  dual  form 
of  government  it  is  impossible.  If  it  were  sound,  no  state  court 
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could  declare  a  law  of  its  legislature  unconstitutional.  Yet  every 
court  in  every  state  and  even  every  justice  of  the  peace  has 
always  exercised  this  power.  It  is  a  power  inherent  in  every 
judicial  tribunal.  It  is  a  power  necessary  and  incident  to  the  duty 
of  declaring  what  the  law  is  in  every  case. 
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But  how  would  this  doctrine  operate  if  the  Supreme  Court 
cannot  declare  an  Act  of  Congress  unconstitutional  ?  Then  every 
law  passed  by  the  Congress  in  the  exercise  of  its  “legislative 
policies”  is  valid.  Congress  would  have  the  right  to  pass  any  law 
it  saw  fit ;  it  would  be  the  sole  judge  of  its  own  authority;  and 
could  legislate  upon  any  subject  it  desired,  provided  it  found  that 
the  matter  involved  national  problems.  Suppose  Congress,  under 
this  “general  welfare”  theory,  should  pass  an  act  fixing  an  eight 
hour  day  for  certain  work.  Suppose  a  state  has  a  law  upon  the 
same  subject  fixing  six  hours  as  a  day.  Under  the  Constitution, 
the  Act  of  Congress  would  control,  because  the  Constitution  pro¬ 
vides  that — 

“The  Constitution  and  laws  of  the  United  States  made  in 
pursuance  thereof,  shall  be  the  supreme  law  of  the  land.” 

The  Act  of  the  state  would  be  void  because  it  must  yield  to 
the  supreme  Federal  law.  In  this  case,  the  Supreme  Court  would 
be  without  authority  to  declare  the  Federal  law  void,  but  would 
have  the  authority  to  declare  the  state  law  void.  This  conclusion 
is  inevitable  ;  both  laws  cannot  be  enforced  because  they  are  in¬ 
consistent  and  one,  therefore,  must  yield  to  the  other. 

The  Act  Would  Centralize  Power  in  Federal  Government 

Again,  under  this  doctrine,  the  Congress  could  enter  upon 
any  field  of  legislation  which  it  believed  to  be  a  matter  of  national 
concern,  and  control  that  field  to  the  exclusion  of  the  states.  The 
states,  therefore,  could  only  do  that  which  the  Congress  did  not 
want  to  do.  In  other  words,  that  which  the  Congress  permitted 
them  to  do.  This  would  put  every  state  at  the  mercy  of  the 
Federal  Government,  and  for  the  reason  that  this  doctrine  grants 
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to  Congress  the  right  to  determine  what  are  “national  problems” 
which  relate  to  the  “general  welfare  of  the  United  States.”  Here 
we  have  the  doctrine  carried  to  its  natural  end.  And,  we  are 
asked  to  believe  that  all  this  will  be  done  in  accordance  with  the 
Constitution  itself.  This  is  impossible.  Upon  the  contrary,  it 
will  be  done  in  spite  of  and  in  violation  of,  our  constitutional 
safeguards.  But,  it  will  be  said,  Congress  would  not  so  abuse  its 
power.  Perhaps  not.  As  matters  now  stand  Congress  cannot 
abuse  this  power  because  it  does  not  have  it.  We  know  that 
Congress,  through  the  administration  and  the  president,  is 
seeking  by  this  Bill  to  acquire  this  very  power.  The  answer  to 
this  request  must  be  that  the  people  and  the  states  do  not  pro¬ 
pose  to  so  extend  and  enlarge  the  powers  of  the  Federal  Gov¬ 
ernment.  We  know  that  wherever  such  powers  have  been  con¬ 
ferred  upon  governments,  sooner  or  later  they  have  been  abused 
and  the  people  are  at  the  mercy  of  dictatorial  power. 

The  President’s  Construction  of  the  Constitution,  and  the  Conse¬ 
quences  Which  Would  Result  From  its  Adoption,  to 
Public  Schools  and  Minorities 

The  President,  on  the  evening  of  the  10th  inst.,  in  urging  the 
enactment  of  this  Bill,  took  the  position  that  Congress  had  the 

right  to  pass  all  laws  necessary  for  the  “general  welfare”  and 

gave  his  own  interpretation  -of  the  Constitution  as  follows  : 

“It  is  an  easy  document  to  understand  when  you  remember 
that  it  wTas  called  into  being  because  the  articles  of  con¬ 
federation  under  which  the  original  thirteen  states  tried  to 
operate  after  the  Revolution,  showed  the  need  of  a  na¬ 
tional  government  with  powers  enough  to  handle  national 
problems.  In  its  preamble,  the  Constitution  states  that  it 
was  intended  to  form  a  more  perfect  union  and  promote 
the  general  welfare  ;  and  the  powers  given  to  the  Congress 
to  carry  out  its  purposes  can  be  best  described  by  saying 
that  they  were  all  the  powers  needed  to  meet  each  and 
every  problem  which  then  had  a  national  character  and 
which  could  not  be  met  by  merely  local  action.” 
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Here,  again,  we  have  a  new  interpretation  placed  upon  the 
Constitution  and  an  enlargement  of  the  powers  of  the  Federal 
Government  beyond  those  written  into  the  Constitution  itself. 
This  is  the  interpretation  pursuant  to  which  such  laws  as  the 
NRA  and  the  AAA  were  enacted  by  Congress.  In  the  language 
of  the  President,  Congress  has — 

“all  the  powers  needed  to  meet  each  and  every  problem 
which  then  had  a  national  character  and  which  could  not 
be  met  by  merely  local  action.” 

By  “local  action”  the  President  must  mean  state  action  or 
state  regulation.  Let  us  see  how  the  exercise  of  such  powers  by 
the  Congress  would  operate.  At  present  each  state  regulates  its 
own  public  school  system.  Suppose  Congress  should  decide  that 
the  “problem”  of  public  education  has  a  “national  character,”  and 
that  the  system  regulating  it  should  be  uniform  throughout  the 
nation — that  certain  subjects  should  be  taught  and  others  not; 
certain  text  books  should  be  used  and  that  the  entire  school 
system,  together  with  its  management,  should  conform  to  the 
requirements  enacted  by  Congress.  The  states,  of  course,  would 
oppose  a  law  of  this  character.  One  of  these  two  laws  must 
yield  to  the  other  and  for  the  reason  that  they  could  not  both  be 
enforced.  As  the  Indian  says — 

“When  two  men  ride  on  one  horse,  one  must  ride  behind.” 

The  question  would  immediately  arise,  is  this  a  problem  of 
“national  character”? — Does  it  relate  to  the  “general  welfare”.'' 
The  Congress  says  it  is,  the  state  says  it  is  not.  Who  is  to  de¬ 
cide  ?  Manifestly,  the  Courts.  The  question  would  immediately 
arise  also,  is  this  a  problem  which  can  be  “met  by  merely  local 
action”  ?  The  Congress  says  it  is  not — that  it  is  one  of  “national 
character.”  The  state  says  that  the  problem  can  be  met  by 
“merely  local  action.”  Who  is  to  decide  this  question?  Here, 
again,  we  must  answer,  the  Courts,  and  for  the  reason  that  the 
Courts  are  the  only  arbiter  known  to  our  law  created  for  the 
settlement  of  such  controversies.  Rut  if  the  Supreme  Court  can- 
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nut  declare  an  Act  of  Congress  on  “legislative  policies”  invalid, 
and  the  Act  is  passed  in  the  furtherance  of  the  “general  welfare,” 
then  the  Act  of  Congress  becomes  the  law  and  for  the  very  reason 
that  the  Courts  would  be  without  authority  to  override  the 
judgment  of  Congress.  The  entire  school  system  of  the  nation 
would  therefore  immediately  become  subject  to  the  jurisdiction 
and  control  of  the  Congress  of  the  United  States.  The  states 
would  instantly  lose  all  control  over  their  educational  system  and 
all  the  laws  of  the  states  relating  to  the  matter  would  become  as 
useless  and  as  worthless  as  last  year’s  leaves.  This  is  simply  an 
illustration  of  the  general  principles  involved.  The  same  could 
be  said  about  almost  every  subject  with  which  the  states  now 
.have  and  exercise  unquestioned  authority. 

A  Doctrine  of  Centralization  of  Power  and  Regimentation 

After  the  NRA  and  the  AAA,  everyone  should  know  what 
doctrines  of  this  kind  mean.  If  the  Federal  Government  can  fix 
the  price  for  pressing  pants,  cutting  hair,  washing  shirts,  parking 
cars  and  polishing  shoes,  what  is  there  it  cannot  regulate?  This 
is  not  merely  a  revolutionary  doctrine,  but  it  is  a  doctrine  that 
amounts  to  the  centralization  of  all  power  in  Washington  and  to 
the  regimentation  of  every  man,  woman  and  child  in  the  Unitec1 
States.  The  right  of  Congress  to  pass  all  such  laws,  coupled 
with  the  want  of  power  in  the  Supreme  Court  to  declare  them 
unconstitutional,  makes  the  Congress  and  the  President  supreme 
Upon  the  same  principles,  Congress  could  enact  laws  prohibiting 
all  Jews  from  practicing  the  so-called  learned  professions,  and 
all  Catholics  from  teaching  in  public  schools  or  colleges.  Not  one 
line,  not  one  word  can  be  found  in  the  Constitution  that  would 
prevent  the  enactment  and  the  enforcement  of  such  laws.  Of 
course,  as  the  Constitution  is  now  and  always  has  been  inter¬ 
preted,  such  laws  would  be  held  unconstitutional,  but  when  it  is 
assumed  that  the  Congress  has  the  right  to  enact  laws  for  the 
“general  welfare”  and  that  the  Supreme  Court  cannot  “override 
the  judgment  of  Congress  on  legislative  policies,”  those  constitu- 
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tional  safeguards  vanish.  Where,  I  ask,  would  you  go  for  relief 
from  such  legislation  ?  The  Courts  would  be  helpless.  In  the 
language  of  the  President,  they  would  be  without  authority  “to 
override  the  Congress  on  legislative  policies.”  In  other  words,  if 
the  Congress  believes  and  declares  that  the  subject  matter  in¬ 
volved  constitutes  “a  national  problem”  for  the  "general  wel¬ 
fare,”  the  judgment  of  Congress  is  final  and  conclusive.  Such 
Acts,  therefore,  would  become  the  supreme  law  of  the  land,  and 
would  supersede  everything  in  any  state  law  or  constitution  to 
the  contrary.  Many  people  might  imagine  that  there  would  be 
constitutional  safeguards  somewhere  which  would  prevent  the 
enactment  and  enforcement  of  such  oppressive  and  barbarous 
laws  if  enacted  by  Congress.  The  fact,  however,  is  that  there 
would  be  none.  The  Constitution  itself  settles  this  matter  be- 
vond  all  question.  In  Article  VI  may  be  found  the  following: 

“This  Constitution,  and  the  haws  of  the  United  States 
which  shall  be  made  in  Pursuance  thereof ;  and  all  Treaties 
made,  or  which  shall  be  made,  under  the  Authority  of  the 
United  States,  shall  be  the  Supreme  Law  of  the  Land  ;  and 
the  judges  in  every  State  shall  be  bound  thereby,  any 
Thing  in  the  Constitution  or  Laws  of  any  State  to  the 
Contrary  notwithstanding.” 

The  Declaration  of  Independence  Denounces  the  Ultimate 
Purpose  of  the  Bill 

If  these  conclusions  are  correct,  and  I  respectfully  challenge 
any  one  to  show  that  they  are  not,  then  this  Bill  goes  entirely  too 
far.  It  will  accomplish  not  only  the  ends  and  the  objects  of  those 
who  sponsor  it,  but  it  will  authorize  Congress  also  to  regulate 
many  matters  which  it  would  be  generally  agreed  should  be 
vested  exclusively  in  the  states.  While  the  enactment  of  the  Bill 
might  solve  some  of  our  problems,  it  would  involve  and  enmesh 
us  in  new  problems  and  new  dangers  not  generally  anticipated. 
In  the  language  of  Lincoln — 

“Tt  would  dig  up  more  snakes  than  it  kills.” 
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These,  however,  seem  to  be  the  apparent  ultimate  purposes 
for  which  the  Bill  is  to  be  enacted.  If  it  becomes  a  law  it  will  place 
in  the  hands  of  the  President  the  powers  of  an  absolute  monarch. 
It  will  create  new  offices,  officers,  bureaus,  commissions  and 
governmental  departments.  It  will  multiply  the  swarm  of  alpha¬ 
betical  agencies,  prohibitions,  restrictions  and  regulations.  It 
will  fill  the  country  with  Federal  agents,  snoopers  and  spies.  It 
will  bring  about  further  waste,  extravagance  and  inefficiencies. 
It  will  sap  the  wealth  and  the  manhood  and  the  independence  of 
a  nation.  If  the  power  conferred  should  ever  be  exercised  it  will 
place  us  substantially  where  we  were  when  the  Declaration  of 
Independence  was  written.  We  will  then  be  able  to  quote  from 
the  Declaration,  the  following  pertinent  provisions  relating  to  the 
conduct  of  King  George  : 

"He  has  obstructed  the  administration  of  justice.” 

“He  has  made  judges  dependent  on  his  will  alone.” 

“He  has  erected  a  multitude  of  new  offices,  and  sent  hither 
swarms  of  officers  to  harass  our  people,  and  eat  out  their 
substance.” 

“He  has  combined  with  others  to  subject  us  to  a  jurisdic¬ 
tion  foreign  to  our  constitution,  and  unacknowledged  by 
our  laws  ;  giving  his  assent  to  their  acts  of  pretended  legis¬ 
lation  :” 

“By  protecting  them,  by  a  mock  Trial," 

“For  imposing  taxes  on  us  without  our  consent,” 

“For  abolishing  the  free  system  of  English  laws  *  *  *  * 
establishing  therein  an  Arbitrary  government,  and  enlarg¬ 
ing  its  boundaries,” 

“P'or  abolishing  our  most  valuable  laws  and  altering  funda¬ 
mentally  the  form  of  our  government.” 

Amendment  of  Constitution  Adequate  Remedy 

Those  who  advocate  these  principles,  and  doubtless  the 
President,  feel  that  the  Congress  should  have  power  to  regulate 
such  matters  as  the  mining  and  distribution  of  coal,  the  regula¬ 
tion  of  certain  public  utilities,  the  prevention  of  floods,  the  con- 
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servation  of  the  soil,  etc.  It  may  be  assumed  that  the  Federal 
Government  should  be  clothed  with  authority  to  handle  some  of 
these  great  national  industries  which  so  involve  the  common  and 
universal  welfare  of  our  people.  It  may  be  also,  that  such  mat¬ 
ters  as  the  oil  industries,  the  laws  relating  to  marriage  and  di¬ 
vorce,  and  the  inheritance  of  property,  should  be  in  the  control  of 
the  Federal  Government.  All  of  the  authority  necessary  to  ex¬ 
ercise  such  powers  by  the  Federal  Government  could  be  obtained 
by  a  constitutional  amendment.  Such  action  would  not  only  con¬ 
form  to  established  precedent,  but  also  to  the  Constitution  itself 
and  the  theory  of  our  state  and  national  governments.  Such  action 
would  accomplish  the  ends  sought  and  avoid  the  evils  resulting 
from  so  violent  a  change  in  the  interpretation  of  our  Constitu¬ 
tion.  Certainly  it  is  not  wise  to  confer  upon  Congress,  either 
directly  or  indirectly,  the  power  to  regulate  and  control  the  per¬ 
sonal,  private  and  domestic  affairs  of  all  of  our  people  under  the 
pretext  that  it  is  for  the  general  welfare,  or  to  recognize  or 
tolerate  the  doctrine  that  the  Congress  is  the  supreme  judge  of 
its  own  authority  and  the  limits  of  its  own  power.  Surely  it 
cannot  be  successfully  urged  that  Congress  should  be  given  the 
power  to  enact  and  enforce  such  unjust  and  tyrannical  laws.  Such 
a  power  once  exercised  by  Congress  cannot  be  readily  withdrawn. 
Such  powers  in  the  hands  of  an  unscrupulous  or  ambitious  chief 
executive  would  lead  to  ruin.  This  is  the  tyranny  of  the  majority. 
The  American  people  cannot  subscribe  to  such  doctrines.  If  they 
do,  the  days  of  this  Republic  are  numbered. 

The  Brain  Trusters  Distort  the  General  Welfare  Clause 

It  is  also  claimed  that  the  Supreme  Court,  during  our  early 
history,  did  not  so  freely  exercise  the  power  of  declaring  Federal 
laws  unconstitutional.  This  statement  is  misleading.  The  fact 
is  that  during  our  early  history  Congressmen  did  not  even 
attempt  to  exercise  all  the  powers  clearly  conferred  upon  the 
Federal  Government  by  the  Constitution.  There  was  no  occa¬ 
sion  therefore,  to  hold  acts  of  the  Congress  unconstitutional. 
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The  Cungress  then  did  not  pass  such  acts.  Only  during  the  last 
hfteen  or  twenty  years  have  the  Congress  and  the  chief  execu¬ 
tive  been  grasping  for  greater  powers  than  those  conferred  by 
the  Constitution.  It  is  only  the  present  Administration  that  has 
seriously  attempted  to  claim  all  of  these  powers  under  the  general 
welfare  clause.  That  clause  has  been  warped,  tortured  and  dis¬ 
torted  by  the  brain  trusters  of  the  present  Administration  in  the 
effort  to  wring  from  it  this  supposed  and  claimed  grant  of  power. 
We  are  not  dealing  merely  with  persons  or  personalities.  These 
powers  once  exercised  by  the  Federal  Government  will  continue 
to  be  exercised  by  succeeding  administrations.  It  is  not  a  ques¬ 
tion,  therefore,  as  to  whether  such  powers  would  be  safe  in  the 
hands  of  President  Roosevelt.  The  question  rather  is,  SHOULD 
WE  GRANT  THIS  POWER  AND  ARE  WE  WILLING  THAT 
IT  SHOULD  BE  EXERCISED  ALSO  BY  FUTURE  PRESI¬ 
DENTS  AND  FUTURE  ADMINISTRATIONS  ? 

It  may  be  that  it  would  be  advisable  to  require  six  or  seven 
of  the  nine  justices  of  the  Supreme  Court  to  concur  before  an 
Act  of  Congress  shall  be  held  invalid.  Any  change  relating  to 
that  Court  tending  to  enlarge  its  usefulness  and  increase  the  re¬ 
spect  of  the  people  for  the  Court  and  its  decisions  would  be  com 
mendable.  On  the  other  hand,  anything  said  or  anything  done 
for  the  purpose  of  undermining  the  faith  and  confidence  which 
the  people  repose  in  that  Court  is  in  my  judgment  the  vilest 
form  of  demagogism. 

The  President’s  Purpose  Disclosed 

If  there  were  any  doubt  as  to  the  results  which  are  to  be 
accomplished  by  the  passage  of  this  Act,  the  President  once  and 
for  all  has  removed  them.  In  his  address  on  the  evening  of 
March  10th,  he  is  quoted  as  follows  : 

“But  if  by  that  phrase  that  charge  is  made  that  I  would 
appoint,  and  the  senate  would  affirm,  justices  worthy  to 
sit  beside  the  present  members  of  the  court,  who  under¬ 
stand  these  modern  conditions — that  I  will  appoint  justices 
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who  will  not  undertake  to  override  the  judgment  of  con¬ 
gress  on  legislative  policies — that  I  will  appoint  justices 
who  will  act  as  justices  and  not  legislators — if  the  ap¬ 
pointment  of  such  justices  can  be  called  ‘packing  the 
court’  then  1  say  that  I  and  with  me  the  vast  majority  of 
the  American  people  favor  doing  just  that  thing — now.” 

Where  in  our  judicial  or  political  history  can  be  found  any 
authority  to  support  this  position?  Where  in  the  constitution 
or  any  authority  dealing  with  the  constitutional  government  of 
the  United  States  can  there  be  found  one  line  authorizing  the 
exercise  of  such  power  ?  He  proposes  in  his  own  language  to 
pack  the  Supreme  Court  with  men  “who  will  not  undertake  to 
overrule  the  judgment  of  Congress  on  legislative  policies.”  He 
intends  to  pack  that  Court  with  men  who  will  permit  Congress 
to  pass  any  law  it  chooses  and  thereby  confer  upon  Congress  the 
right  to  be  its  own  judge  as  to  the  authority  which  has  been  dele¬ 
gated  to  it  by  the  Constitution.  He  proposes  to  place  upon  the 
Supreme  Court  men  who  will  not  assume  the  power  of  vetoing 
such  reforms  as  the  AAA  and  the  NRA  of  his  last  administration. 
How  could  judges  of  that  kind  discharge  their  judicial  duties 
under  the  constitution?  In  advocating  this  doctrine  and  declaring 
this  intention,  can  it  be  truthfully  said  that  he  is,  in  the  language 
of  the  oath  which  he  took  when  he  assumed  office,  preserving, 
protecting  and  defending  the  Constitution  of  the  United  States? 

The  whole  matter  boiled  down,  amounts  simply  to  this  :  The 
President  has  already  overawed  the  Congress.  He  is  its  master. 
At  the  crack  of  the  Administration  whip  his  “must  bills”  have 
been  enacted.  If  this  Bill  is  enacted  he  will  control  the  Supreme 
Court  also.  When  that  happens  he  will  make  the  laws,  interpret 
the  laws,  and  enforce  the  laws.  He  will  constitute  the  legislative, 
the  judicial  and  the  executive  branches  of  our  government.  Tf 
this  is  not  dictatorship,  what  is? 
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Pertinent  Quotations  from  Story  on  the  Constitution 

Story,  in  his  work  on  the  Constitution,  Sections  1600  and 
1601,  uses  this  language  : 

“The  executive  not  only  dispenses  the  honors,  but  holds  the 
sword  of  the  community.  The  legislative  not  only  com¬ 
mands  the  purse,  but  prescribes  the  rules  by  which  the 
duties  and  rights  of  every  citizen  are  to  be  regulated.  The 
judiciary  on  the  contrary,  has  no  influence  over  either  the 
sword  or  the  purse,  no  direction  either  of  the  strength  or 
of  the  wealth  of  society.  *  *  *  *  This  simple  view  of  the 
matter  suggests  several  important  consequences.  It 
proves  incontestably,  that  the  judiciary  is  beyond  com¬ 
parison  the  weakest  of  the  three  departments  of  power  ; 
that  it  can  never  attack  with  success  either  of  the  other 
two,  and  that  all  possible  care  is  requisite  to  enable  it  to 
defend  itself  against  their  attacks.  It  equally  proves,  that 
though  individual  oppression  may  now  and  then  proceed 
from  the  courts  of  justice  the  general  liberty  of  the  people 
can  never  be  endangered  from  that  quarter,  I  mean  so  long 
as  the  judiciary  remains  truly  distinct  from  both  the  legis¬ 
lative  and  the  executive.  For  J  agree  that  ‘there  is  no 
liberty  if  the  power  of  judging  be  not  separated  from  the 
legislative  and  executive  powers.’  It  proves  in  the  last 
place  that  as  liberty  can  have  nothing  to  fear  from  the 
judiciary  alone,  but  would  have  everything  to  fear  from 
its  union  with  either  of  the  other  departments.” 

In  Section  1611  of  the  same  work,  Story  says: 

“Hence  in  Republics,  those  who  are  to  profit  by  public 
commotions  or  the  prevalence  of  faction,  are  always  the 
enemies  of  a  regular  and  independent  administration  of 
justice.  They  spread  all  sorts  of  delusion  in  order  to  mis¬ 
lead  the  public  mind  and  excite  the  public  prejudices.  They 
know  full  well,  that  without  the  aid  of  the  public,  their 
schemes  must  prove  abortive  ;  and  they  therefore  employ 
every  art  to  undermine  the  public  confidence,  and  to  make 
the  people  the  instruments  of  subverting  their  own  rights 
and  liberties.” 

Here,  the  greatest  constitutional  authority  in  this  country 
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points  out  the  evils  and  the  dangers  which  would  result  from  a 
judiciary  subservient  to  or  controlled  by  the  chief  executive  as 
provided  for  in  this  Act. 

The  Bill  is  Constitutional 

The  Congress  unquestionably  has  the  constitutional  right  to 
enact  this  law  and  it  is  clear  that  no  court  would  assume  to  hold 
that  it  is  unconstitutional.  This  means  that  if  the  law  is  enacted 
by  the  Congress,  it  will  become  operative.  This  is  another  reason 
why  it  must  not  be  passed  by  the  Congress.  They  cannot,  they 
must  not  say,  “We  will  pass  it  and  then  let  the  Supreme  Court 
declare  it  unconstitutional  and  prevent  the  President  from  carry¬ 
ing  it  into  execution.”  This  responsibility,  therefore,  rests  en¬ 
tirely  with  the  Congress. 

Review  and  Summary  of  the  Proposal 

The  entire  matter  reduced  to  its  simplest  elements  amounts 
simply  to  this  : 

Under  the  Constitution  as  now  written  and  as  it  has  been 
uniformly  interpreted  by  the  Supreme  Court  since  its  adoption, 
the  Congress  of  the  United  States  does  not  have  the  broad  powei 
to  legislate  on  “national  problems”  as  such  and  for  the  “genera, 
welfare.”  If  the  President  should  deliberately  pick  out  and 
appoint  new  judges  upon  the  Supreme  Court  who  will  place  a 
new  interpretation  upon  the  Constitution  so  that  hereafter  the 
Congress  shall  have  that  broad  power,  this  will  in  effect  and  in 
fact  amend  the  Constitution  of  the  United  States.  This  con¬ 
clusion  is  inevitable  because  after  the  Constitution  is  so  con¬ 
strued  as  to  confer  these  broad  powers  by  hand  picked  judges, 
then  the  Congress  will  have  such  power  just  as  clearly  and  just 
as  effectively  as  if  the  people  had  amended  the  Constitution  them 
selves.  Not  only  so,  the  Congress  would  retain  such  power  until 
either  the  people  amended  the  Constitution  to  the  contrary  or  a 

31 


new  Supreme  Court  should  reverse  the  decision  which  granted 
to  Congress  such  powers. 

When  the  Congress  is  given  the  broad  power  to 
legislate  on  “national  problems”  and  for  the  “general  welfare” 
then  it  necessarily  has  also  the  right  and  power  to  exercise  its 
judgment  in  deciding  what  are  and  what  are  not  “national 
problems”  and  what  is  and  what  is  not  for  the  “general  welfare.” 
If,  therefore,  the  Congress  enacts  a  law  and  declares  that  it  is 
passed  in  the  exercise  of  its  power  to  solve  “national  problems” 
and  for  the  “general  welfare,”  that  law  becomes  operative  unless 
set  aside  by  the  courts,  but  if  a  Supreme  Court  is  to  be  created 
which  “will  not  undertake  to  override  the  judgment  of  Congress 
on  legislative  policies”  then  every  such  law  so  passed  by  the 
Congress  is  valid  and  constitutional.  This  can  only  mean  that  the 
Congress  and  the  chief  executive  who  appointed  these  judges 
can  enact  and  enforce  any  law  upon  any  subject  for  the  purpose 
of  regulating  any  matter  which  in  their  judgment  concerns  or 
relates  to  the  general  welfare  or  constitutes  and  involves  national 
problems.  This,  in  turn,  means  that  all  such  rules,  restrictions  and 
regulations,  as  included  within  the  AAA,  the  NRA,  and  the  other 
New  Deal  theories,  can  be  enacted  and  enforced. 

The  proposed  Bill  is  fundamentally  dishonest,  politically 
corrupt  and  constitutionally  unsound.  It  will  lead  to  the  cen¬ 
tralization  of  all  power  in  Washington.  It  is  an  attempt  to 
amend  the  Constitution  by  indirection.  It  will  prostitute  the 
judicial  system  of  the  United  States.  It  will  change  this  govern¬ 
ment  from  one  of  law  to  one  of  men.  It  will  place  minorities  at 
the  whim  and  the  mercy  of  those  in  power.  It  means  the  be 
ginning  of  the  end  of  constitutional  government  in  this  countrv 
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